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Board Members: I 9 \JAN 28 ﬁi ? 40
Alex Rodolakis —Chalr  David Hirsch — Vice Chair  Herbert Bodensiek - Clerk o
Jacob Dewey — Regular Member
Paul Pinard — Associate Member Kyle Evancoe — Associate Member Todd Walantis — Associate Member Mark Hansen - Associate Member
Jarnes Tinsley — Town Councii Liaison

Staff Support
Elizabeth Jenkins —Diractor - elizabeth.jenkins@town.barnstable.ma.us
Anna Brigham - Principal Planner ~ anna.brigham@town.barnstable.ma.us
Carol Puckett — Administrative Assistant — carol.pucketi@town.barnstable,ma.us

Minutes

Wednesday, October 10, 2018
Hearing Room — 2" Floor — 367 Main Street, Hyannis; MA

Alex Rodolakis - Chair

David Hirsch — Vice Chair
Herbert Bodensiek - Clerk
lacob Dewey — Regular Member
Regular Member

Paul Pinard — Associate Member
Kyle Evancoe — Associate Member
Todd Walantis — Associate Membg
Mark Hansen — Associate Memb

Present
Present

As g quorum has been met, Alex call the meeting to
Call to Order )
Introduction of Board Memb: :

Alex reads the followi
Notice of Recording .
Please note tha ot

Alex reads the followin
Old Business

7:00 PM Appeal:N Powers

Robert J. and Veronica A. Powers have petitioned for a Variance pursuant to Section 240-36 Resource Protection Overlay District (RPOD) and
Section 240-14 Residence F (RF) Zoning District. The petitioners are seeking relief from the minimum lot size requirement to divide their lot into
lot 1 and Lot 2, The proposed Lot 1 will have approximately 45,230 square feet of upland and the proposed Lot 2 will have approximately
43,600 square feet of upland where 2 acres is required. The subject property is located at 760 Poponessett Road, Cotuit, MA as shown on
Assessor’s Map 006 Parcel 046. it Is located in the Residence F {RF) Zoning District and the Resource Protection Overlay District {RPOD}.

Continued from july 25, 2018 and September 26, 2018. Members assigned july 25, 2018: Alex Rodolakis, Herb Bodensiek, Jake Dewey, Todd Walantis, Mark
Hansen

Members assigned tonight: Alex Rodolakis, Herb Bodensiek, lake Dewey, Todd Walantis, Mark Hansen.
Alex confirms with Mr. Powers that since the last hearing, Mr. Powers has contacied some abutters. Alex reads the summary of letters
received (Exhibit A). Alex then summarizes what Mr. & Mrs, Powers proposal is which is to subdivide the lot with the existing house on one fot
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and a vacant lot as the other. Alex states that his current thinking is that he would like to see house plans and where on the lot a new house
would be proposed.

Also with the Powers tonight is Richard Leroux — Contractor and Arlene Wilsen of A.M. Wilson Associates who hands in o land survey plan
(Exhibit B). Ms. Wilson explains that in the handout, the first page is a copy of the letter and attached are two potential site plans showing
the potential location of the house. Also attached is a list of conditions that she will speak to later.

Mr. Powers hands in more documentation (Exhibit B} and states that at the last meeting there were questions raised that they would like to
speak to. The first reference item in the package he handed in is o recap of the meeting on July 25, 2018. He notes that board member, Mark
Hansen, raised a question about this being denied previously by the Planning Board in 2001. He states that his wife, Veronica, looked back on
the notes of September 2000 which there was o formal meeting and their division of land was on thdi tuagenda. He states that Mark Hansen
also noted that they should’ve followed through. Mr. Powers states that they sent letter to enginee ompany and on July 18" after 7
months, the definitive plan was not filed on time. After two years, that insurance company wanted to settle for a cosh omount of $34 o000
which they did not settle for. After two years of legal challenges, they settled in federaf court for a financial-loss. Another question the last
time that was asked by one of the board members was why after 18 years are they filing. They didn’t knoi 5 that they could file. He
read an article about variances being granted and he called the ZBA and had a meeting with Anna Bri) and Elizabeth Jenkins. Jenkins

buildable.

Alex goes over the 3 prong test for a varian
Todd Walantis thinks this is the perfect re
previous settlement. Mr. Powers

conditions for lot 1 and 2 and suggests contmumg this to November 14". The board
roperties.

At 7:37, Alex calls the Nickulas appeal and reads it into the record.

New Business _

7:01 PM Appeal No. 2018-049 Nickulas

Larry Nickulas has applied for a $pecial Permit In accordance with Section 240-47.1.8 — Family Apartments. The Applicant is requesting relief in
order to create a family apartment above the detached garage after constructing the principal dwelling.

The property is located at 240 The Plains Road, West Barnstable, MA as shown on Assessor’s Map 152 as Parcel 058-001. It Is located in the
Residence F (RF) Zoning District.

Page 2 of 8 2




Members assigned: tonight: Alex Rodolakis, Herb Bodensiek, Jake Dewey, Paul Pinard, Kyle Evancee

Jeffrey Johnson, Esq., is representing the applicant. He has read the staff report and explains that this case is putting the cart before the
horse. He explains that the applicant, in the past, had an in-law apariment on another property which he sold. He has owned this lot for 14

years and Mr. Nickulas needed somewhere to live. He explains that he built the apartment first in order to have somewhere to live and
instead of moving. His son and his family will five in the main dwelling once buift and Mr. Nickulas will live the in the family apartment above
the garage. He explains that the constructed structure {(family apartment with garage) is already built and has an eccupancy permit as a
principle dwelling. His son will be selling his house in Centerville and when sold will start construction of the principle dwelling on this lot. The
family apartment is detoched and suggests that this is not more detrimental to the neighborhood.. There is a septic system that will

a condition that the family apartment could not be expanded.

Mark Hansen asks if the plan is definitive or proposed. Attorney Johnson states that it is proposed b
of house. His family will own it and this will have deed restrictions.

Mr. Larry Nickulas states that according to assessors, that the highest priced house is
on the high side with what they ore proposing.

Attorney Johnson confers with Mr. Nickulas who doesn’t have a pf
They discuss a two year restriction on an Issuance of a special peri

Attorney Johnson addresses that the stoff report had spec
He hands in suggestions. {Exhibit A). He made changes
occupancy permit and before the occupancy permit for t

affidavit and the other conditions.

Alex states that some public comment wa:
Clark. '

Alex asks for public comment.

located at the end of The Plains Road, off Woodside Road, in West Barnstable. The area is
he Applicant’s intent is a two phase project: the first phase Is to permit the detached garage
under constructron and In"”“omphance with setbacks, the second phase will be seeking permits for what will be the
elling and the garage/lwmg structure will be used as the family apartment. According to the Assessor's records, the

28 feet by 28 feet and consists of one-bedroom and 1,092 square feet of living area {1,876 gross square feet}, and

with living area curre
three-bedroom princip
detached garage/apartmé
constructed in 2017.

al 8 Relief Requested - : 5
Larry Nickulas is seeking permission to create a one bedroom family apartment above the 28 foot by 28 foot detached garage. The habitable
area will be 1,092 square feet.

Section 240-47.1 B, By special permit. The Zoning Board of Appeals may allow by special permit if:
{1} A family apariment unit greater than 50% of the square footage of the dwelling.
{2) A family apariment unit with more than two bedrooms.

(3) Occupancy of a family apartment unit by greater than two adult family members,
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(4) A family apartment unit within a detached structure, with a finding that the single-family nature of the property and of the
accessory nature of the detached structure are preserved.

Section 240-47.1 €. Conditions and procedural requirements. Prior to the creation of a family apartment, the owner of the property shall make
application for a building permit with the Building Commissioner providing any and all information deemed necessary to assure compliance with
this section, including, but not limited to, scaled plans of any proposed remodeling or addition to accommodate the apartment, signed and

recorded affidavits reciting the names and family relationship among the parties, and a signed family apartment accessory use restriction
document.

{1) Certificate of occupancy. Prior to occupancy of the family apartment, a certificate of occupancy shall be obtained from the Building
Commissioner. No certificate of occupancy shall be issued until the Building Commissioner has made a final inspection of the
apartment unit and the single-family dwelling for regulatory compliance and a copy of the family apartment accessory use restriction
document recorded at the Barnstable Registry of Deeds is submitted to the Building Division.

(2) Annual affidavit. Annually thereafter, a family apartment affidavit, reciting the names and family relationship among the parties and
attesting that there shall be no rental of the principal dwelling or family apartment unit to any non-family members, shall be signed
and submitted to the Building Division,

(3) At no time shall the single-family dwelling or the family apartment be sublet or subleased by either the owner or family member(s}.
The single-family dwelling and family apartment shall only be occupied by those persons listed on the recorded affidavit, which
affidavit shalt be amended when a change in the family member occupying either unit occurs.

(4) When the family apartment is vacated, or upon noncompliance with any condition or representation made, including but not
limited to occupancy or ownership, the use as an apartment shall be terminated. All necessary permit(s) must be obtained to remove
either the cooking or bathing facilities {tub or shower) from the family apartment, and the water and gas service of the utilities
removed, capped and placed behind a finished wall surface; or a building permit must be obtained to incorporate the floor plan of the
apartment unit back into the principal structure.

evidence contributes to each of the required findings.

1. The application falls within a category specifit
alfows a Special Permit for a Family Apartment i’

Vote:
All in favor

nto grant with the con ns from the Staff Report dated September 7, 2018 and suggested changes by applicant,
es, and conditions 1 through 6.

Paul Pinard makes a
handout 1} comments/ch

Suggested Condition

Should the Board find to grant the Special Permit No. 2018-049, it may wish to consider the following conditions:

1. Special Permit No. 2018-049 is granted to Larry Nickulas to create a family apartment above a detached garage at 240 The
Plains Road, West Barnstable, MA.

2. The site development shall be constructed in substantial conformance with the plan entitled “New Building for: Nickulas
Residence 240 The Plains Road West Barnstable MA by Cotuit Bay Design, LLC, dated March 8, 2018.

Page 4 of 8 4




3, The proposed development shall represent full build-out of the lot. Further expansion of the dwelling or construction of
additional accessory structures is prohibited without prior approvat from the Board.

4. The Applicant must comply with the restrictions in Section 240-47.1 Family Apartments C. Conditions and Procedural
Requirements 1-4 of the Ordinance (see above).

5. All mechanical equipment associated with the dwelling (alr conditioners, electric generators, etc.) shall be screened from
neighboring homes and the public right-of-way.

The decision shall be recorded at the Barnstable County Registry of Deeds and copies of | orded decision shall be

structure shall represent full buildout.

Vote:
All in favor

Alex reads the following into the record:
7:02 PM Appeal No. 2017-056

nd across the Centerville River from the primary residence
able Zoning Ordinance provides that the accessory use lot be either
from the accessory use fot. The subject property is located at 0 Long

Beach Road, Osterville, MA as shown on As !
Overlay Zoning Districts (RPOD). '

Todd Walantis makes fin

Background
Zoning History

Beginning in 1956, accessory uses were only allowed on lots that did not contain the principal use they served with “authorization” by the Zoning
Board. |n 1969, the language in the bylaw was revised to state specifically that the Board of Appeals could grant a Special Permit for “any use
not on the same lot with the building to which it is accessory.” 1n 1973, that language was amended and limited accessory uses by special
permit to lots “adjacent to the lot having thereon the principal building to which it is accessory.” The language was subsequently revised in the
late 70’s, but the intent remained the same. In 1995, the provision was amended with the current language requiring that the accessory lots be
“adjoining or immediately opposite and across a road from the lot in which the principal use it serves is located” and that the lot be “retained in
identical ownership with respect to both fee and non-fee interests.”
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The Petitioner owns a residence at 49 Main Street, Osterville, shown on Assessors Map 185, Parcel 020 and a beach lot on Long Beach shown on
Assessors Map 185, Parcel 047. Both lots are held through a single deed. The only practical access to the beach lot is by boat. Consequently,
the Petitioner is seeking to construct and maintain a small, seasonal boardwalk, yamp, and float on the beach lot which is located across the
Centerville River from their residential lot. As the Zoning Ordinance only atlows for accessory uses on lots other than the lot containing the
primary use which it services by Special permit and when the accessory lot is directly across the street from the primary use, it appears that a
Variance is required for the proposed dock.

The residential property is approximately 1.10 acres and located on the mainland side of the Centerville River. According to the Assessors
records, the dwelling contains approximately 8,733 gross square feet (4,573 square feet of living area) and 3-bedrooms and constructed in 2015.
The beach fot is vacant and located across the Centerville Rlver and contains approximately .13 acres,

The Conservation Commission issued an Order of Conditions S£3-5491 for the proposed improvements o ust 7, 2017.

‘Proposal & Relief Requested

Jan T Barr, as Trustee of the Jan T. Barr 2010 Revocable Trust has petitloned for a Variance to'Sectio

An application for a variance that es not confer ... any legal right to a variance.” The Board still has the

discretionary power to grant or rj

Vote:
All in favor

Todd makes a mation to gr ght with the following conditions:

‘Suggested Variance
Should the Board find i nt the variance, it may wish to consider the following conditions:

1. Variance No. 2017-056 is granted from Section 240-44 {A) to Jan T. Barr, Trustee of lan 7. Barr 2010 Revocable Trust, for the
construction an ntenance of a seasonal boardwalk, ramp, and float at “0” Long Beach Road, Ostervilie and shown on Assessors
Map 185, Parcel 047,

2. The impravements shall be in substantial conformance with the site plan entitled "Site Plan Proposed Boardwalk, Ramp and Float at
“0" Long Beach Road Across from 49 Main Street Barnstable (Osterville) Mass by Sullivan Engineering dated June 15, 2017,

3. Other than those specified herein, additional improvements to the lot are prohibited.

4. Map 185 Parcel 047 {a/k/a the Beach Lot), shall be retained in identical ownership with respect to both fee and non-fee interests with
the principal lot, Map 185 Parcel 020, addressed as 49 Main Street, Osterville.

5. The construction shall comply with all conditions of the Order of Compliance issued by the Conservation Cormmission.
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6. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of the recorded decision shall be submitted to
the Zoning Board of Appeals Office and the Building Division prior to issuance of a building permit. The rights authaorized by this
variance must be exercised within one year, unless extended.

Vote:
All in favor

7:03 PM Appeal No. 2018-050 Gavin Family Trust
Daniel G. Gavin and Stephanie L. Gavin, Trustees of the Gavin Family Trust, have petitioned for a Variance to §
The petitioners are asking for relief from the twenty (20} foot front yard setback requirement of the zoning di
to construct a porch approximately 18.3 feet front the front yard setback. The property is located at 108
on Assessor’s Map 301 as Parce] 059. It is located in the Residence B (RB) Zoning District.

240-11.E — Bulk Regulations.
In which it is located in order
rnstable, MA as shown

Members assigned tonight: Alex Rodolakis, Herb Bodensiek, Jake Dewey, Paul Pinard, Kyle Ev

Representative: Mark Boudreau, Esq., is representing the applicants. Daniel Gavin is also he
Attorney Boudreau states that the Gavins own this house seasonally but live full-time i
umque shape of the lot is that it is blunt ended. They are !ookmg atade mfmm:s va

‘Attorney Boudreau believes that the
mafl portion of the porch they extends
d as other houses in the neighborhood

Mark Hansen is okay with this request.
Alex asks for public comment.

Anthony Densieski of 76 Second Way speaks. He states th so sent an email in support and hopes that the board

approves it also.
Mr. Gavin speaks and would like to use the front

Attorney Boudreau has an objection to con t of the lot and that his clients might want to do something in the future

and would not want te come back here. -
The board discusses. Alex believe:

Kyle makes findings:

Variance Findings ™~

2.  a literal enforce
petitioner; and B

3. desirable relief may.be granted without substantial detriment to the public good and without nullifying or substantially derogating from
the intent or purpose e zoning ordinance.

An application for a variance that has met all three requirements “does not confer ... any legal right to a variance.” The Board still has the
discretionary power to grant or not to grant the variance.

Alex would like to add that Attorney Boudreau did give evidence to the unique shape of the lot and that aesthetically that this is an
improvement to have this span the full length of the porch and is de minimis.

Vote:
All in favor

Suggested Variance Conditions”




Should the Board find to grant the variance, it may wish to consider the following conditions:

1. Variance No. 2018-050 is granted to Daniel G. Gavin and Stephanie L. Gavin, Trustees of the Gavin Family Trust, to allow the construction of
a front porch to the single-family dwelling at 108 Sunset Lane, Barnstable, MA.

2. The front porch shall not exceed 36.1 feet by 7 feet, and shall not be located closer than 18.3 feet to Sunset Lane.

3. The site development shall be constructed in substantial conformance with the plan entitled “Site Plan of #108 Sunset Lane Barnstable, MA
prepared for Daniel Gavin” dated August 17, 2018 drawn and stamped by Down Cape Engineering, Inc.

5. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of the recorded decision shall be submitted to the
Zoning Board of Appeals Office and the Building Division prior to issuance of a building permit. Thelitights authorized by this variance must
he exercised within one year, unless extended.

Kyle notes that they will be removing Condition #4 in its entirety.

Vote:
All in favor

Correspondence

Matters Not Reasonably Anticipated by the Chair

Upcoming Meetings =
October 24, 2018, November 7, 2018 ', November.14, 2018, D

ber 12, 201

Adjournment

Vote:
Allin favor

anticipate f_the chair, which may be discussed at the meeting. Not all items listed may be
ought up for discussion to the extent permitted by law. It is possible that if it so votes, the
e Board may also act on items in an order other than they appear on this agenda.

armal business hours at the Zoning Board of Appeals office located at 200 Main Street,
Hyannis, MA

i Special Hearing for the inuance of T-Mobile — Northeast, LLC,, Appeal Nos. 2018-044 and 2018-047
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