
FORD AND FORD  

ATTORNEYS AT LAW 
72 MAIN STREET, P.O. BOX 485 

WEST HARWICH, MA 02671 
TEL. (508)430-1900 FAX (508)430-9979 

mike@fordandfordattorneys.com 
MICHAEL D. FORD  
JEFFREY M. FORD 
 
August 20, 2020 
 
TO: Anna Brigham Principal Planner  
       Zoning Board of Appeals 
 
FROM: Michael D. Ford, Esq 
 
RE: Special Permit 2019-047 600 Yarmouth Road 
       Request Placement of Agenda Item for 8/26 ZBA 
       Review of MOU – Condition 7 of Special Permit 
 
CC: Elizabeth Jenkins Director of Planning and Development 
       Brian Florence Building Commissioner 
       Joe Laham 
 
Please consider this a request to place this matter on the agenda of the Board of Appeals for the 
meeting of August 26, 2020 for the purpose of the Board’s review and approval of the attached 
MOU required under Condition 7 of the above referenced Special Permit. Since the MOU, at the 
request of the DPW, provides for a contribution to the Town by the applicant for development of 
plans for expansion of the Town waste water system rather than the installation of sewer 
improvements as contemplated by Condition 7, Zoning Board approval of the MOU is requested. 
Per the MOU the paving of Rosary Lane, as required by Condition 8 of the Special Permit, 
which would have been undertaken in conjunction with the installation of the sewer 
improvements, will still be completed as part of the construction of the carwash facility. Since no 
modification of the carwash facility as approved by the Board is proposed or requested, the 
applicant believes a formal modification of the Special Permit is not required. 
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Town of Barnstable 

Zoning Board of Appeals 
Application for a Variance 

Date Received 

Town Clerk's Office: 
For office use only: 
Appeal# _ 
Hearing Date _ 
Decision Due __ �-- 

The undersigned hereby applies to the Zoning Board of Appeals for a Variance, in the manner and for the 
reasons set forth below: Q (o At<Ciof"l-u.e<, 
Applicant's Name:' � �"' ,c=.5 , -:C,. c,. , Phone: S::-&-77,S::- So'.S-o 

'P' 0 CZ... �">-�c:......,- Applicant's Address: =t'.1- go, :s;3 c:, ..,r::C4:::E,,., .d.c P f?-002 :=s;..QS)nl-f . ..., ..., I >'080 
\,: t "' l 

Property Location: 0±""2-9o .,.\Q f='n\lo!::!o.s::GA Q:P,, l':-lo"\'-'T<fo..,� ...._,l�st M..O,,, 

Property Owner: SQ>,... !? , Phone: Se p � b,, 

If petitioner differs from owner, state nature of inrerest:2 

Address of Owner: �"-"\C:l"'M'---"-2::..::.. _ 

:2� o\ U '0'11- Iv-..,,� 1ZOl!I o c....-F l \ :,'-[ 9 ,t. <=- eLnJ '.3 "rCf '3 l -:A 
O \  ZQ  r::= r:i \ "'1 .,, � T !J ,>  �:c ·"1)co1'( � '-j '--1  I  f''"''\.<2. '2 t S  \  Registry o eeds/Land Cou it References: ueecf' Plan U <; "3, 1 .g 1- 

I c:o \ 1 ' Assessor's Map/Parcel Number: \ oo) 8 Zoning District:-11?-=--fL- -=,.....,=----- 

Number of Years Owned: -"':11. '-j e.-;ia S: Groundwater Overlay District: C6 P I _;::::__.,__ � 

'M GL CZ t+ v.>pT=� '-\ o� s.. c:. <t, o i,.1 \ '+ VarianceRequested: MODt�,c.:.. - - ,.,·,..- 
Cite Section & Title of the Zoning Ordinance 

Description of Activity/Reason for Request: _ __;S:=e=e""-_.(),,=cr:v_.__,_.,_J"\,__,C:....ick:ca\""g"'-=Q""'---------- 

Attach additional sheet if necessary 

Does the property have any existing Variance or Special Permit issued to it? No [ ] Yes[� 
Perm it #.: Si;, o f¥rT::'zj: "", 1.1..ec;::) 

The Applicant's Name will be the entity to whom the variance will be issued to. 
If the Applicant differs from owner, the Applicant will be required to submit one original notarized letter from the 
owner authorizing the application to the Zoning Board, a copy of an executed purchase & sales agreement or lease, or 
other documents to prove standing and interest in the property. 

     AMENDED 

TO REFLECT THE CORRECT APPLICATION
FORM

2020-025
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Application for a Variance - Page 2 

Existing level of Development of the Property- Number of Buildings: __ -:]=---------- 
Present Use(s): 0% c,,.... l Q.a 1 �OZ (1,.,::Il�, \ Qt-, 1 S'Ton."""lg \ww•,s i,la "'E \"""';.,:."o..,•.a 
Existing Gross Floor Area: 51 8bS- sq. ft. Proposed New Gross Floor Area: ".3 '2D O sq. ft. 

\C\..C--o - 'E..J -"•<. 

Site Plan Review Number:oJ8- 19, Date Approved:"'3!s/-i..o (not required for Single or Two Family use) 
"'{- I 

Is the property located in a designated Historic District?... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Yes [ J No \,r,:::.. 
Is this proposal subject to the jurisdiction of the Conservation Commission Yes [ J No�/ 
Is this proposal subject to approval by the Board of Health. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Yes [ J No[�/ 
Is the building a designated Historic landmark?... ...... . . .................. . ......... . . . . ......... Yes [ J No [ ,r 

Have you applied for a building permit? . 
Have you been refused a building permit? . Yes[ J No�/ Yes[ J No v,Y 

The following Required Information, as applicable to application, must be submitted with the application at the time of filing. Failure to do so may result in a denial of your request. 
• Three (3) copies of the completed application form, each with original signatures. 

• Three (3) copies of a 'wet sealed' certified property survey (plot plan) and one (1) reduced copy (8 1/2" x 
1 1 "  or 1 1 "  x  17") showing the dimensions of the land, all wetlands, water bodies, surrounding roadways and the location of the existing improvements on the land. 

• Three (3) copies of a proposed site improvement plan, as found approvable by the Site Plan Review Committee 
(if applicable), and building elevations and layout as may be required plus one (1) reduced copy (8 1/2' x 1 1 "  or 
1 1 '  x  17") of each drawing. These plans must show the exact location of all proposed improvements and alterations on the land and to the structures. 

• The applicant may submit any additional supporting documents to assist the Board in making its determination. 
Twelve copies of all supporting documents must be submitted eight days prior to the public hearing for distribution to the Board Members. 

Signature: -::<Y.. l\s:; ,.).!S,.... 
Applicant or Rcpresenralive's SignatureJ 

Print Name (?f::t(,)l:1- \as:. � . � �Q::rL 
Address: _5L[Q \l-..,\ Q 1 0  J1ns:,.i[--S::..,'\(;, 8 

Date: S,, l <. , ::;?s;,,.� 
\ I 

Phone: so8= 11 S- ..J�'So 

.l All correspondence on this application will be processed through the Representative named at that address and phone 
number provided. Except for Attorneys, if the Representative differs from the Petitioner, a letter authorizing the 
Representative to act on behalf of the Petitioner shall be required. 
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Nature of Appeal & Description of Request 

The Applicant proposes to enter a long-term lease with a solar development 
Company in which the solar development Company will construct and operate 
a ground mounted solar photovoltaic system on the northerly portion of the 

Property located at 280 Old Falmouth Rd. and a portion of the property at O Old 
Falmouth Road. Because the 2 properties are situated within a Ground 
Mounted Solar Photovoltaic Overlay District, such a use is a permitted use within 

the area. The applicant will condense the operational area of its wooden waste 
recycling business from its current operational area of approximately 1 7  acres to 

an area of approximately 6.5 acres. Its operations will be organized as shown in 

the Variance Modification Plans Set submitted herewith. As a consequence, the 
Applicant proposes to make its property more conforming to the zoning and to 

contract the permitted operational area of its variance. 

In the attached document, Proposed Modifications To Current Variance 

Conditions, the Applicant has enumerated the specific current conditions set 

forth within its modified variance, Appeal no. 2009 - 025 for which it seeks 

modification. The two overriding modifications that the Applicant seeks are ( 1 )  
permission to maintain two principal uses, the solar photovoltaic system and the 

wood waste recycling business, on the property at 280 Old Falmouth Road and 

(2) a modification enabling the Applicant to locate the proposed solar 

photovoltaic system at O Old Falmouth Road in the areas shown on the site 
plans submitted herewith without the requirement of establishing and 

maintaining a 100 foot vegetated buffer along the westerly boundary line of the 

Cape Resources property at 280 Old Falmouth Road. 

Two structures, including the current warehouse/maintenance building will be 

removed. The office building will remain. A new warehouse/maintenance 

building consisting of 3200 square feet will be constructed. 

Prior Variances 

Appeal 1 97  5  -  34 

Appeal 1978 - 24 

Appeal 1996- 1 4  

Appeal 2009 - 25 
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PROPOSED MODIFICATIONS TO CURRENT VARIANCE CONDITIONS 

Condition #3 

Current: 

Operations at this Property shall be subject to all performance standards contained in 

this Decision on July 15, 2012 or such later date that this decision becomes final. 

Proposed: 

Operations at this Property shall be subject to all performance standards contained in 

this Decision on December 3 1 ,  2020 or such later date that this Decision becomes final. 

Condition #5 

Current: 

To prevent undue intensification of the operation on the site, this variance does not 

allow any other by-right principal or accessory use or conditional uses on the Property 

without further approval from the Board. While the rights authorized by this variance are 

being exercised, uses permitted by the underlying zoning are prohibited on the 

Property. 

Proposed: 

This Variance shall allow the construction and operation on the Property of a ground 

mounted solar photovoltaic installation in conjunction with the operation of the wood 

waste recycling operation to be situated and maintained in the locations and in the 

configurations established by the plan submitted herewith, namely "Cape Resources 

Company Variance Modification Plan Set Zoning Board of Appeals, 280 Old Falmouth 

Road, Parcels: 100 - 007 and 100 - 006, Village of Mars tons Mills, Massachusetts February 

5, 2020" ("the Conceptual Site Plan"). No other by- right principal or accessory use or 

conditional uses on the Property shall be permitted without further approval from the 

Board. While the rights authorized by this Variance are being exercised, any other uses 

permitted by the underlying zoning are prohibited on the Property. The ground 

mounted solar photovoltaic construction and operation may be extended to the 

adjoining property located at O Old Falmouth Road, assessor's map number 100 Parcel 

007 as shown on the Conceptual Site Plan. 
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Condition #6 

Current: 

The applicant shall submit an as built plan, prepared by a Professional Land Surveyor, 

showing the location of all improvements on the Property by July 15, 2012.  The as built 

plan shall be submitted to the Building Commissioner and to the Director of the Growth 

Management Department. The plan shall also be submitted in electronic format 

(Autocad.dwg(R 14 ) ,  Autocad.dxf. or Microstation.dgn, or Equivalent:) 

Proposed: 

The applicant shall submit an as-built plan, prepared by a Professional Land Surveyor, 

showing the location of all improvements on the Property by December 3 1 ,  2020. The 

as- built plan shall be submitted to the Building Commissioner and to the Director of the 

Growth Management Department. The plan shall also be submitted in electronic 

format (Autocad.dwg (R 14 ) ,  Autocad.dxf, or Microstation.dgn, or Equivalent:) 

Condition #13 

Current: 

All operations on the Property shall occur south of the proposed work limit boundary, as 

depicted on the Final Site Plan. No materials, equipment, machinery, or vehicles shall 

be operated, located or stored north of the work limit line on a temporary or 

permanent basis. 

Proposed: 

All operations on the Property shall occur within the area of the Property designated for 

use by Cape Resources Company within the red outlined area shown on the 

Conceptual Site Plan and to be shown on the Final Site Plan. Said red outlined area is 

hereinafter called "the CRC Area." No materials, equipment, machinery, or vehicles 

shall be operated, located or stored north of the CRC Area on a temporary or 

permanent basis. But vehicles or equipment may be permitted to operate north of the 

CRC Area for the purpose of maintaining or repairing the site or in the event of an 
emergency. 

2 
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Condition #14 

Current: 

The Applicant shall have a Professional Land Surveyor set 3 concrete bounds on the 

Property to identify the work limit boundary as shown on the Conceptual Site Plan. The 

bounds shall be protected by the Applicant, accessible for site inspection at all times, 

and their locations marked so clearly visible from a distance. [Sic] 

Proposed: 

The Applicant or the Solar Development operator shall erect and maintain a fence on 

the northern boundary of the CRC Area. 

Condition #17  

Current: 

There shall be an 100 foot vegetated buffer around the perimeter of the Property, 

except for within the following areas: 

a. The southeast corner of the site, specifically south of the proposed infiltration basin 

and east of the access drive. All improvements and materials in this area shall be 

screened from the property line by fencing and vegetation. 

b. Stormwater detention areas may be located within the required 100 foot buffer, 

provided they are screened from the property line by fencing or vegetation. 

c. The fire access road may be located within the l 00 foot vegetated buffer. 

d. Areas adjacent to the westerly lot line within the delineated work area. A vegetated 

buffer shall be established along the western property within the delineated work area 

if property to within 100 feet to the west is sold, conveyed. or improved in accordance 

with the Declaration of Restrictions and Covenants recorded at the Barnstable County 

Registry of Deeds on September 8, 1997 as Document #703891 - 1 .  [sic] 

Proposed: 

Existing trees along the right-of-way of Old Falmouth Road shall be protected and 

remain. Any disturbed or dying shrub vegetation along the right-of-way shall be 

replaced with a triangular grouping of deciduous trees and vegetation that will provide 

year-round screening. Such groupings shall be planted in areas where the existing 

vegetation does not provide sufficient screening of the site. New fencing will be added 

along old Falmouth Road as needed. 
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The fence along the easterly lot line of the CRC Area shall be maintained. 

A vegetated buffer shall be established along the western property line of the CRC 

Area if property to within l 00 feet to the westerly lot line of the CRC area is sold, 

conveyed, or improved, except for the proposed solar photovoltaic array in 

accordance with the Declaration of Restrictions and Covenants recorded at the 

Barnstable County Registry of Deeds on September 8, 1997 as Document #703891 - l .  

Condition #18 

Current: 

The existing stump pile located at the northwest corner of the site, shown on the 

Conceptual Site Plan, shall be removed prior to July 15, 2012. 

Proposed: 

The existing stump pile located at the northwest corner of the site, shown on the 

Conceptual Site Plan, has been removed. 

Condition #20 

Current: 

The access drive shall be paved with asphalt. The road shall be kept clear of dirt and 

debris at all times. 

Proposed: 

The access drive shall be composed of material suitable to support a fire or other 

emergency vehicle. The road shall be kept clear of any debris at all times. 

4 
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Condition #22 

Current: 

The berm on the northern portion of the property shall be lengthened and heightened 

as shown on an approved Final Site Plan and shall have a minimum elevation of 90 feet. 

The crest of the berm shall be planted with a dense year-round Evergreen screening, as 

stated in Condition 24 herein. The materials used to construct the berm shall be 

compacted and stabilized. New portions of the berm shall be revegetated to prevent 

further dust and debris from affecting neighboring properties. 

Proposed: 

The berm on the northern portion of the Property shall be maintained in its current 

lengths and height. Any existing vegetation on the berm that has died or is unstable 

shall be replaced with new vegetation. 

Condition #23 

Current: 

A twelve ( 12 )  foot high wood stockade fence shall be installed along the eastern 

property line adjacent to the Holly Homeowners Association property, as shown on the 

Conceptual Site Plan, or as required by the Site Pion Review Committee. An eight (8) 

foot high wood stockade fence shall be installed along the southern property line as 

shown on the Conceptual Site Plan, or as required by the Site Plan Review Committee. 

Both fences shall be continuously maintained by the Applicant. 

Proposed: 

The twelve ( 12 )  foot high wood stockade fence installed along the eastern property line 

of the CRC Area shall be maintained. The eight (8) foot high wood stockade fence 

installed along the southern property line shall be maintained. 

5 
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Condition #24 

Current: 

Landscape improvements shall be made on the Property as follows: 

a. A dense, year-round Evergreen screen shall be planted at the crest of the berm 

along the northern property line. The screen shall consist of 2" caliper evergreen trees, 

staggered, and planted a minimum of twelve feet on center, or as required by the Site 

Plan Review Committee. 

b. The perimeter area adjacent to the easterly infiltration basin shall be loamed and 

seeded. 

c. The southern perimeter of the site in front of the proposed stockade fence shall be 

landscaped with trees and shrubs. 

Proposed: 

The easterly, southerly, and westerly lot lines of the CRC Area shall be landscaped as 

provided in Condition # 1 7  above. The perimeter area adjacent to the detention pond 

within the CRC Area shall be loamed and seeded. 

Condition #25 

Current: 

The height of the materials within the yard waste areas shall not exceed thirty-five (35) 

feet. Because the height of shredded material poses a public safety threat as 

described in Finding No. 18 herein, piles of shredded brush shall not exceed twenty (20) 

feet in height. Height measurements shall be taken from the elevation above sea level 

shown on the Existing Conditions Plan. 1  

In the event that the Applicant discovers any construction and demolition material 

buried on the site, then the Applicant at its sole cost and expense shall immediately 

remove all such material and shall restore the area affected. 

I By an Agreement for Judgment filed in the Barnstable Superior Court, the following sentence 
was deleted from Condition #25 as it appears in the original Modified Variance Decision: "Fires 
on this Property are prohibited regardless of origin or cause including acts of or neglect by sight 
operators." The second and third paragraphs were added into Condition #25 by the 
Agreement for Judgment. 

6 
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In the event that any fire occurs on the Property resulting from spontaneous combustion 
of materials stored on the Property or from any negligent act of the Applicant, then 

such fire shall be considered a nuisance for which the Town of Barnstable may take 

appropriate legal action for damages or equitable action for injunctive relief sought 

through an action filed in the Barnstable Superior Court. The Town may also pursue all 

remedies available to town officers and agencies including, without limitation the 

Board of Health and the Zoning Board of Appeals. This condition shall  run with the land 
and shall bind all successors in interest to it. 

Proposed: 

The height of the materials within the yard waste areas shall not exceed thirty -five (35) 

feet. Piles of shredded brush shall not exceed twenty (20) feet in height. Height 

measurements shall be taken from the elevation above sea level to be shown on the 

Final Site Plan. 

In the event that the Applicant discovers any construction and demolition material 

buried on the site, then the Applicant at its sole cost and expense shall immediately 

remove all such material and shall restore the area affected. 

In the event that any fire occurs on the Property resulting from spontaneous combustion 

of materials stored on the Property or from any negligent act of the Applicant, then 

such fire shall  be considered a nuisance for which the Town of Barnstable may take 

appropriate legal action for damages or equitable action for injunctive relief sought 

through an action filed in the Barnstable Superior Court. The Town may also pursue all 

remedies available to town officers and agencies including, without limitation the 

Board of Health and the Zoning Board of Appeals. This condition shall run with the land 

and shall bind all successors in interest to it. 

Condition #39 

Current: 

Monitoring Location: At a minimum, odor measurements shall  be taken at the locations 

indicated in Figure l .  Monitoring shall be required at additional locations as directed by 

the Town of Barnstable Building Commissioner. The location shown in the illustration 

below shall be shown on the Final Site Plan using latitude and longitude to identify these 

sampling locations. 

Proposed: 

In the event that an odor is detected off site, then the Applicant shall eliminate or 

contain on site such odor in accordance with its best management practices. 

7 
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Condition #44 

Current: 

Monitoring Location: At a minimum, measurements shall be regularly taken at the 

locations indicated on Figure 1 .  Monitoring shall be required at additional locations as 

directed by the Town of Barnstable Building Commissioner. 

Proposed: 

Monitoring Location: At a minimum, measurements shall be regularly taken at the 

locations to be shown on the Final Site Plan as established by the Applicant's engineer. 

Monitoring shall be required at additional locations as directed by the Town of 

Barnstable Building Commissioner. 

8 
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Declaration of Restrictions and Covenants 

Barnstable Zoning Board of Appeals. Appeal No. 1996 - 14. Condition # l O required that 

" . . .  at the time of the sale or development of the petitioner's abutting land (located 

along the westerly boundary of locus) [O Old Falmouth Road] a l 00 foot vegetated 

buffer along the boundary within the yellow hatched area shall be established. 

Petitioner agrees to execute a restriction running with the land. in perpetuity subject to 

the terms of this decision. in a form acceptable to the Town Attorney, encumbering 

both locus and the abutting land to effectuate the provisions of this restriction." In 

accordance with this Condition # l O. the Applicant's predecessor recorded a 

Declaration of Restrictions and Covenants in the Barnstable County Registry of Deeds 

that provided in Section l thereof as follows: 

Prior to the sale or other conveyance of. or the construction of any 

improvements on ( other than improvements for utility services such as 

water. sewer. electric and similar utilities). any portion of the Adjacent 

Parcel [O Old Falmouth Road] located within 100 feet of the CRC Site. 

Grantor agrees to establish and maintain a l 00 foot vegetated buffer along 

the westerly boundary of the CRC Site (inclusive of the l 00 - foot buffer 

along the westerly boundary of the CRC Site outside of the hatched area 

shown on the Site Plan that Grantor is currently required to maintain under 

the Modified Variance). 

Proposed Waiver of Restriction: 

The Applicant proposes that it be permitted to record a Waiver of Section l of the 

Declaration of Restrictions and Covenants providing that Section l does not apply to 

the construction of the proposed solar photovoltaic system to be located at O Old 

Falmouth Road. The Waiver will be drawn by Applicant's Counsel to be approved by 

Town Counsel. 
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Cape Resources Company
(fka EAC Disposal, Inc.)
9289 Bonta Bridge Road
Jordan, New York 13080

CAPE RESOURCES COMPANY
280 OLD FALMOUTH ROAD

MARSTONS MILLS, MA

0 Old Falmouth Road
(Parcel # 100_007)

280 Old Falmouth Road
(Parcel # 100_008)

Zoning:
RF - Residential District

GP - Groundwater Protection
Overlay District

GMSPOD - Ground Mounted Solar
Photovoltaic Overlay District

Base information and stormwater calculations
derived from the Old Falmouth Road, LLC Solar

Development plan set approved by the Cape
Cod Commission on June, 2019.

LEGEND

PROPERTY LINES

PROPERTY LINE SETBACK

MAJOR CONTOUR (5' INTERVAL)

MINOR CONTOUR (1' INTERVAL)

APPROVED SOLAR DEVELOPMENT AREA

SOLAR AREA SECURITY FENCE

NOTES:

1. GRADING SHOWN IS TO TAKE PLACE AS PART OF
THE APPROVED SOLAR ARRAY DEVELOPMENT.
COMMERCIAL AREA EARTH MOVEMENT LIMITED
TO MINIMAL FINISH GRADING AND STOCKPILE
AREA RECONFIGURATION.

2. ALL SIGNAGE SHALL CONFORM WITH LOCAL
SIGNAGE REGULATIONS

3. ALL LIGHTING SHALL CONFORM WITH LOCAL
LIGHTING REGULATIONS

PROPOSED OPERATIONAL RECONFIGURATION AREAS

1. This building will be a maintenance garage with combined parking in front for commercial traffic (between the garage and office building). The north side of the

building will have a large high-clearance door to fit larger pieces of equipment. The northwest side will have one or two garage doors, serving as quick access or rental

space. (51,500 sf, Garage 6,270 sf)

2. Area two contains concrete pads where mulch and soil products are kept for resale. Products are separated by concrete block forming bins. The end of the pad will be

an area where residential customers can dispose of yard waste, keeping them safely away from commercial traffic and heavy equipment. (25,000 sf)

3. This area is where grass, leaves, and compostable products are dumped and unscreened loam is held.  This area  will likely be comprised of wind-rows that are

consolidated neatly and kept separate based on the rate of decomposition. (23,100 sf)

4. Area four will be used to store brush, logs, and chips in separated piles. A wood grinder will also be placed in this area, out of the way of commercial traffic. (23,520 sf)

5. This area is where finished products and raw materials will be stockpiled. (55,580 sf)

PROJECT
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Variance No. 2020-025 – EAC Organics, Inc
Modify Variance No. 2009-025 pursuant to M.G.L. Chapter 40A Section 14

To allow the Petitioner to modify existing Variance to maintain two principal uses on one lot

Date: July 24, 2020
To: Zoning Board of Appeals
From: Planning and Development Staff

Petitioner EAC Organics, Inc d/b/a Cape Resources
9289 Bonta Bridge Road, Jordan NY  13080

Property Address: “0” and 280 Old Falmouth Road, Marstons Mills, MA
Assessor's Map/Parcel: 100/007 and 100/008
Zoning: Residence F (RF), Groundwater Protection Overlay (GP) and

Ground-Mounted Solar Photovoltaic Overlay Districts

Filed: June 19, 2020 Hearing: August 12, 2020 Decision Due: September 27, 2020
Copy of Public Notice
EAC Organics, Inc, d/b/a Cape Resources have petitioned for a Modification to Variance No.
2009-025 pursuant to M.G.L. Chapter 40A Section 14 in order to enter into a long term lease with
a solar company. The Petitioner seeks to modify the existing Variance to maintain two principal
uses on site (the solar photovoltaic system and the wood waste recycling business, at 280 Old
Falmouth Road, as well as enable the Petitioner to locate the proposed solar photovoltaic system
at “0” Old Falmouth Road. The Petitioner seeks to reduce the area of the wood waste re-cycling
operation. The subject properties are located at 280 Old Falmouth Road and “0” Old Falmouth
Road, Marstons Mills , MA as shown on Assessors Map 100 as Parcel 008 and Map 100 as
Parcel 007. Both lots are located in the Residence F (RF) Zoning District, Groundwater Protection
(GP) and the Ground-Mounted Solar Photovoltaic Overlay Districts.

Background

Cape Resources Company is one of the largest producers and suppliers of bark mulch and soil
products for the Cape.  The company operates by accepting landscape debris (brush, stumps,
logs, leaves and grass clippings) from landscape contractors and individuals, and recycling that
waste product into wood chips, bark mulches and screened compost and loam for reuse in
landscape and garden applications.

The company operates from the 21.32-acre site located at 280 Old Falmouth Road in Marstons
Mills.  It is located on Old Falmouth Road between Route 149 and Flint Street and is situated
across from the Town’s Transfer Station property.

EAC Disposal, Inc., the parent company of Cape Resources, also owns the abutting 17-acre
parcel to the west.  To the east is an open space lot which is a part of the 18-acres of open space
owned by the Holly Homeowner’s Association.  That land is a part of the 1986 subdivision that
created the 26 lots on Chuckles Way (Subdivision No. 633).  To the north is a larger, 1979
residential subdivision known as Fair Acres (Subdivision No 427).  The 94 lots in that subdivision
are roughly bounded by the site, Route 149, and Flint Road.
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The entire area is zoned Residence F and permits only single-family use.  However, some of the
lots fronting on Old Falmouth Road, Flint Street and Osterville-Barnstable Road are being used for
non-residential purposes either as pre-existing nonconforming uses or, as in this case, by use
variances granted a number of years ago.
Section 240-44 Ground-Mounted Solar Photovoltaic Overlay District was approved in 2010  and its
purpose was to promote the creation of new large-scale, ground-mounted solar photovoltaic
installations by providing standards for the placement, design, construction, operation, monitoring,
modification and removal of such installations that address public safety, minimize impacts on
scenic, natural and historic resources and for providing adequate financial assurance for the
eventual decommissioning of such installations. The provisions of the Section apply to the
construction, operation, and/or repair of large-scale, ground-mounted solar photovoltaic
installations.

History of Development
According to the information contained in the Zoning Board of Appeals files, the use of the
property dates to 1973.

1973: On May 21, 1973, the Board of Selectmen issued a permit to Lebco Enterprises, Inc., for a
21-plus-acre lot fronting on Old Falmouth Road (Map 100, parcel 008).  That permit
authorized the use of the property to operate a sand and gravel removal pit and a wood
and stump dump.  That permit was issued under the “Removal of Soil, Sand and Gravel
and the Sand Pits” bylaw of that time (Article XIII of Chapter III).   The permit was not
issued under the Zoning Bylaws of the Town (then Article III of Chapter III).1

1975: That permit from the Selectman’s Office did not override zoning and on April 22, 1975,
Lebco Enterprises, Inc., made application to the Zoning Board of Appeals for a variance to
Section I - Use Regulations Residential Districts - to allow the sand & gravel and a wood &
stump operation in a district that permitted only a detached one-family dwelling,2 a use
variance to the principal permitted uses in the then Residence D-2 Zoning District.

On August 28, 1975, the Zoning Board of Appeals issued use variance No. 1975-34
allowing for the removal of sand and gravel and re-filling of those areas with wood and
stumps.  The variance was subject to several conditions that included a time limit on the
operations, buffer areas, annual inspection and limited the excavation to 4-feet above
groundwater.   The approved plan for the site included an area 1,800 feet wide to be used
for the wood and stump fill area, a 200-foot vegetated buffer along Old Falmouth Road,
and a 35-foot landscaped buffer along the property edge to the east and northeast.  The
northern most triangular area of the lot was shown to be retained in its natural state.

1978: In 1978, Lebco Enterprises, Inc., made application to the Zoning Board to modify the use
variance to allow for tires and demolition materials to be dumped at the site (Appeal No.
1978-24).  On June 7, 1978, the Board issued its decision allowing the requested
modification of use variance No. 1975-34.

1994: In June of 1994, two applications were made by Cape Resources, Inc., to the Zoning
Board.  Appeal No. 1994-62 appealed a Cease and Desist Order issued by the Building
Commissioner against the retail sales of materials from the site, and Appeal No. 1994-63

1 Article XIII, Chapter III at that time was the “Public Health, Safety, Welfare, Convenience and Good Order”
bylaws of the Town.
2 Note that this situation was found to also have existed with regards to the establishment and operation of
the Gifford Brothers Sand & Gravel.
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sought a modification of the use variance to allow for the retail sales of products produced
both on and off site.  In July of 1994, the Board issued its decisions on the appeals,
upholding the Commissioner’s cease and desist order on retail sales from the site and, at
the request of the Applicant, granting a withdrawal without prejudice of the modification
application.   Both decisions were appealed.

Later in August of 1994, the Building Commissioner again issued a cease and desist order
to Cape Resources citing not only the retail sales but also violation of the original use
variance in terms of the operational area3, buffer zones, and retail sales.  That cease and
desist order was also appealed to the Zoning Board and on October 17, 1994, the Board
upheld the decision of the Building Commissioner.  Cape Resources again appealed that
decision of the Board to Land Court.

1995: In May of 1995, the Building Commissioner issued:

 Another cease and desist order to Cape Resources Inc., for the retail sales from the
site.

 A request to the Zoning Board of Appeals to rescind the original 1975 use variance and
its 1978 modification, and :

 A request to the Town Manager seeking to initiate a restraining order to stop the
activities at Cape Resources.

The Commissioner's request resulted in the Zoning Board agreeing to call for a “show
cause” public hearing, on why the 1975 use variance and its 1978 modification should not
be revoked.   With regards to the cease and desist order issued by the Commissioner,
Cape Resources again appealed that to the Zoning Board.  On August 9, 1995, the Board
issued its decisions, withdrawing the request to revoke the use variance and upheld the
Building Commissioner’s cease and desist order (Appeal 1995-77).

1996: In 1996, the Building Commissioner again cited Cape Resources with a Cease and Desist
Order upon which the company again appealed that order to the Zoning Board (Appeal no.
1996-13).  On a corresponding path, and after considerable input from Town and State
agencies, a revised plan for the operation of the site was developed and submitted to the
Zoning Board along with a request from EAC Disposal Inc, d/b/a Cape Resources Inc., to
modify the original 1975 use variance and the 1978 modification (Appeal No. 1996-14).
Upon the granting of that modification, on March 26, 1996, the appeal of the Building
Commissioner was withdrawn.

In granting Appeal No. 1996-14 to modify the original use variance No. 1975-34 and its
1978-24 modification, the Board imposed 29 conditions and in doing so replaced all of the
prior variances issued to the property.

2008: On October 22, 2008, Peter and Rose Kohler, who reside at 150 Chuckles Way, Marstons
Mills, MA, appealed the Building Commissioner’s September 22, 2008 determination that
no enforcement action was needed with respect to the activities being carried on by Cape
Resources.  On November 4, 2009 the Board found to uphold the Building Commissioner
(Appeal No. 2009-004).

3 At this time, the operation also received a Notice of Non-compliance from the Department of Environmental
Protection (DEP) due to the extent of the operations being conducted on the site.
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2009: June 12, 2009, Peter and Rose Kohler appealed the May 15, 2009 Building
Commissioner’s response concerning delivery of mulch to Cape Resources. On July 8,
2009, the Board ruled to uphold the decision of the Building Commissioner that the delivery
of the mulch was not in violation of Condition 5 of the use variance (Appeal No. 2009-040).

2010: January Site Plan Review to review site plan prior to Zoning Board of Appeals.  Appeals
Court case dismissal February 18, 2010. Zoning Board of Appeals March 24, 2020
Variance No. 2009-025 for a modification of Variance No. 1996-14 to allow for revisions to
the site that include new wood processor and staging area, alteration to interior site
circulation and additions and alterations to screening berms and landscape.  Public
Meeting held on December 15, 2010.

2011: ZBA hearings held on July 27, 2011 and on December 14, 2011.

2012: EAC filed a complaint with Superior Court (ZBA 2009-025) objecting to certain conditions in
2009-025 Decision.

2016: DRI Scoping Session November 10, 2016 that determined no further DRI review is needed
for the proposed solar installation.

2017: Site Plan Review No. 44-16 approved January 5, 2017 for proposed solar facility and
associated improvements.

2019: Site Plan Review No. 31-19 for a renewable 20 year lease with SunRise Development LLC,
a ground mounted solar array operation, was approved June 28, 2019.

2020: Site Plan Review No. 78-19 for a second principal use (solar array) and reduction of the
Cape Resources use and demolish the existing structures, except the office, and construct
a maintenance facility.

Proposal & Relief Requested
EAC Organics, Inc, d/b/a Cape Resources have petitioned for a Modification to Variance No.
2009-025 pursuant to M.G.L. Chapter 40A Section 14 in order to enter into a long term lease with
a solar company. The Petitioner seeks to modify the existing Variance to maintain two principal
uses on site (the solar photovoltaic system and the wood waste recycling business, at 280 Old
Falmouth Road, as well as enable the Petitioner to locate the proposed solar photovoltaic system
at “0” Old Falmouth Road. The Petitioner seeks to reduce the area of the wood waste re-cycling
operation.
The two overriding modifications that the Petitioner seeks are 1. Permission to maintain two
principal uses, the solar photovoltaic system and the wood waste recycling business, on the
property at 280 Old Falmouth Rd and 2. A modification of the variance conditions enabling the
Petitioner to locate the proposed solar photovoltaic system at “0” Old Falmouth Road in the areas
shown of the site plan submitted without the requirement of establishing and maintaining a 100
foot vegetated buffer along the westerly boundary line of the Cape Resources property at 280 Old
Falmouth Road.
Two structures, including the current warehouse/maintenance building will be removed.  The office
building will remain.  A new warehouse/maintenance building consisting of 3200 square feet will be
constructed.

Variance Findings
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The statutory requirement of MGL Chapter 40A, Section 10 for granting a variance is a three-
prong test.  The Board is required to find that each of the following three requirements has been
met in order to consider granting the variance:
 owing to circumstances related to soil conditions, shape, or topography of such land or

structures and especially affecting such land or structures but not affecting generally the
zoning district in which it is located;

 a literal enforcement of the provisions of the zoning ordinance would involve substantial
hardship, financial or otherwise to the petitioner; and

 desirable relief may be granted without substantial detriment to the public good and without
nullifying or substantially derogating from the intent or purpose of the zoning ordinance.

An application for a variance that has met all three requirements “does not confer … any legal
right to a variance.”  The Board still has the discretionary power to grant or not to grant the
variance.

Suggested Variance Conditions
Should the Board find to grant Variance No. 2020-025 to allow the Petitioner to maintain two
principal uses on one lot at “0” and 280 Old Falmouth Road, Marstons Mills, MA, it may wish to
consider the following conditions:

1. Variance No. 2020-025 is granted to EAC Organics Inc d/b/a Cape Resources to for a
Modification to Variance No. 2009-025 pursuant to M.G.L. Chapter 40A Section 14 in order
to enter into a long term lease with a solar company. The Petitioner seeks to modify the
existing Variance to maintain two principal uses on site (the solar photovoltaic system and
the wood waste recycling business, at 280 Old Falmouth Road, as well as enable the
Petitioner to locate the proposed solar photovoltaic system at “0” Old Falmouth Road..

2. The site development shall be constructed in substantial conformance with the site plans
entitled “Solar Array and Cape Organics Layout” Sheets 1-3 dated May 28, 2020 prepared
by SWCA Environmental Consultants.

3. The proposed development shall represent full build-out of the lot.  Further development of
the lot or construction of additional accessory structures is prohibited without prior approval
from the Board.

4. All mechanical equipment associated with the uses (air conditioners, electric generators,
etc.) shall be screened from neighboring homes and the public right-of-way.

5. All conditions set forth in the Site Plan Review approval letter dated March 9, 2020 are
hereby incorporated in this Decision.

6. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of
the recorded decision shall be submitted to the Zoning Board of Appeals Office and the
Building Division prior to issuance of a building permit.  The rights authorized by this
Variance must be exercised within one year, unless extended.

Copies: Petitioner (c/o Attorney Sabatt)

Attachments: Application
Aerial Photo
Building and Site Plans
Assessor’s Record
Copy of Variance No. 2009-025
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L - - - - - - - - '  Town of Barnstable 

Zoning Board of Appeals 

Appllcatlon for a Special Permit 

For Office Use Only 

Date Application Received: I Aooeal No.: 
Hearing Due Date: I Hearing Date: 
Decision Due: 

Zip 

The undersigned hereby applies to the Zoning Board of Appeals for a Special Permit, in the manner and for the 
reasons set forth below: • • 
Petltloner(s) Name': J \) h "- b-o.c\�. 
Petitioner(s) Address : 4 d 3 S . C,x-.Jl.{l..,\::. VJL , 

I 

Phone:9':(j- 78{p-S1�0 
Osf'�, 8= 3':id:tj 

Property Location: __,.,�'---',-.,......._____:_,;c:...,,,:_J'--,,-=-"-'--=-=---- .......... u..........._.----La,--.:...:..:......it.�=l,�\�-1-L..:......:....:....!._.....:::..:��.11,.. 
Property owner: 
Address of owner: ___.;.&-.-....1..:...Jo....-....iQl,,,1-...-1....:.:i.c::1�.,.L,:i.-F-1-�,-...,. ........ ----.i....�Si£...s..:.....-#------- 

If petitionef(s) differs from owner, state nature of interest:1 

If Yes, please list Appeal ti's 

Zoning District 

Plan _ 

Yes[ ] :  _  

Registry of Deeds/Land Court References: Deed L �o Lf O \ \ 
Assessor's Map/Parcel Number. I "3 3--0 3 ;$ 
Number of Years Owned: __ (O _ 

Special Permit Requested: �O'-�:)�"/�-l�d-;;.,.....;:S°(_L.;:;,..,....�,.........,,,�.Ll.\,,....ui,,4b,,--��L......l��t.:.-�----- 
Cite Section & T1tle from the Zoning Ordinonce 

Is the property subject to an existing Variance or Special Permit •••••••• No 

The Petltloner(s) Name will be the entity to whom the special permit wiU be issued to. 

If the Petitioner differs from owner, the Petitioner will be required to submit one original notarized letter from the owner authorizing 
the application to the Zoning Board, a copy of an executed purchase & sales agreement or lease, or other documents to prove standing 
and interest In the property. 

2020-026
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Petition for I Special Permit· Page Z 

Description of Construction Activity (if applicable): ___,'(\"'"-¥/-+-/i.,.ft�--------------- 
1 

AftlJc:h oddltlonal sheet If necessary 

Existing Level of �lopQ1ent !:he Property- Number of Buildings: 
Present Use(s): W\ \ � j} �\ « 

Existing Gross Floor Area: \ 'iZ >d: sq. ft. Proposed New Gross Floor Area: r'>B! >CY'&--: sq. ft. 

*Site Plan Review Number:------ 
*(Not required for Single or Two Family use) 

• Date Approved: _ 

Is the property located In a designated Historic District? ...•.•.•.•.•.......•••.•......••...•••.••••.•••••••..•••..... 

Is this proposal subject to the jurisdiction of the Conservation Commission •••••.•.•.....••...•..•.••.•.• 

Is this proposal subject to approval by the Board of Health .••..•..••..••.•.•••.•.••••••••••.•.•.••.••••.•.•••••••••• 

Is the building a designated Historic mark? ...........•.•..••....•.•..••...•...•..•.....•.•••.•.•..•••••••....••.....•••.••. 

Have you applied for a building permit? . 

Have you been refused a building permit? ..•....•••••.•.•••••..••.•..•..•..•.•.•.•.•••••••.••.•••••••.....•.••••.••.•••.••• 

Yes 'rJ(" No � 
Yes O No 
Yes 0 No 

Jf Yes 0 No 
Yes 0 No } Yes 0 No 

lhe following required Information, as appllcable to appllcatlon, must be submitted with the application at the time of 

filing, failure to do so may result In a denial of your request. 

• lhree (3) copies of the completed application form, each with ori&inal sisnatures. 

• lhree (3) copies of a 'wet sealed' certified property survey (plot plan) and one (1) reduced copy (8 1/r x 11" or 11" 
x 17") showing the dimensions of the land, all wetlands, water bodies. surrounding roadways and the location of 
the existing Improvements on the land. 

• Three (3) copies of a proposed site Improvement plan, as found approvable by the Site Plan Review Committee (If applicable), and building elevations and layout as may be required plus one (1) reduced copy (81/r x 11" or 11• x 
17") of each drawing. lhese plans must show the exact location of aU proposed Improvements and alterations on 
the land and to the structures. 

• The applicant may submit any addltlonal supportfn, dOG1ments to assist the Board In making Its determination. 
Twelve copies of an supporting documents must be submitted ellht clays prior to the public hearing for distribution 
to the Board Members. 

3 All correspondence on this application wffl be processed through the Representative named at that address and phone 
number provided. Except for Attorneys, if the Representative differs from the Applicant/Owner, a letter authorizing the 
Representative to act on behalf of the Petitioner/Owner shall be required. 

70



Building $ 292,300 Bedrooms Ji0011 
USE 1090 value ooms CODE 

Replacement $208,365 2 Full-0 Lot Size 0.94 Cost Bathrooms Half (Acres) 

Model R id . I Total 6Rooms Appraised$ est entia Ro Value 224,400 WDI. oms 
PTO PTO , 

11 

Style Cape Cod Heat Fuel Oil Assessed $ 
16 18 Value 224,400 

Grade Average Heat Type Hot Water 
JA\1 Year Built 1973 AC Type None 

1 

I Effective 24 Interior Hardwood depreciation Floors 

Stories 1 1 /2  Interior Drywall Stories Walls 
Living Area 1,579 Exterior Clapboard sq/ft Walls 
Gross Area 3,474 Roof Gable/Hip sq/ft Structure 

Roof Asph/F 
Cover Gls/Cmp 

Building Details Land 

Building $292,300 2 USE 1090 Bedrooms B cir value e ooms CODE 
Replacement $145 584 I Full-0 Lot Size 0.94 Cost ' Bathrooms Half (Acres) 

Model Residential Total 5 Appraised$ ,, 

Rooms Value 224,400 

Style Conventional Heat Fuel Electric Assessed $ 
Value 224,400 

Grade Average Heat Type Elec 
Baseboard 

Year Built 2006 AC Type None m = Effective Interior � 

8 Carpet depreciation Floors 11J 

Stories 2 Stories Interior 
Drywall Rftl 

Walls 
Living Area 

960 Exterior Wood 
sq/ft Walls Shingle 
Gross Area 1,632 Roof 

Gable/Hip sq/ft Structure 
Roof Asph/F 
Cover Gls/Cmp 

https://townofbamstable.us/Departments/Assessing/Property_Values/printsketch19.asp?mappar=133033 1/2 
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Special Permit No. 2020-026 – Grady
Section 240-47.1 (B) – Family Apartment

To establish a family apartment in detached accessory dwelling

Date: August 13, 2020
To: Zoning Board of Appeals
From: Anna Brigham, Principal Planner

Applicant: Julie Grady
Property Address: 521 Main Street, West Barnstable, MA
Assessor's Map/Parcel: 133/033
Zoning: Residence F (RF)
Filed: July 9, 2020 Hearing: August 26, 2020 Decision Due: November 24, 2020

Copy of Public Notice
Julie A. Grady has applied for a Special Permit pursuant to Section 240-47.1.B (4) Family
Apartments and pursuant to Section 240-125C – Special Permit Provisions.   The Applicant is
proposing to convert an existing detached apartment unit, previously used as an accessory
apartment unit in the Accessory Affordable Apartment Program (AAAP), into a family apartment.
The subject property is located at 521 Main Street, West Barnstable, MA as shown on Assessor’s
Map 133 as Parcel 033.  It is located in the Residence F (RF) Zoning District.

Background
The subject property consists of a 0.94 acre lot with frontage on Main Street/Route 6A and Alder
Brook Lane, West Barnstable. According to the Assessors records, the lot is currently developed
with two separate structures.  One is a single family dwelling consisting of 1,579 square feet of
living area (3,473 gross square feet), 3 bedrooms, and constructed in 1973. The second structure
consists of 960 square feet of living area (1,644 gross square feet), 2 bedrooms, and constructed in
2006.  The second dwelling was the subject of an Accessory Affordable Apartment Program
Comprehensive Permit No. 2011-015 which was rescinded in August 2019. The area consists of
various sized lots and residential in nature.

Proposal & Relief Requested
Julie A. Grady has applied for a Special Permit pursuant to Section 240-47.1.B (4) Family
Apartments and pursuant to Section 240-125C – Special Permit Provisions.   The Applicant is
proposing to convert an existing detached apartment unit, previously used as an accessory
apartment unit in the Accessory Affordable Apartment Program (AAAP), into a family apartment.
The subject property is located at 521 Main Street, West Barnstable, MA.

Section 240-47.1 B. By special permit. The Zoning Board of Appeals may allow by special permit
if:

(1) A family apartment unit greater than 50% of the square footage of the dwelling.

(2) A family apartment unit with more than two bedrooms.

(3) Occupancy of a family apartment unit by greater than two adult family members.

(4) A family apartment unit within a detached structure, with a finding that the single-family
nature of the property and of the accessory nature of the detached structure are preserved.
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Town of Barnstable Planning and Development Department Staff Report
Special Permit No. 2020-026 – Grady

2

Section 240-47.1 C. Conditions and procedural requirements. Prior to the creation of a family
apartment, the owner of the property shall make application for a building permit with the Building
Commissioner providing any and all information deemed necessary to assure compliance with this
section, including, but not limited to, scaled plans of any proposed remodeling or addition to
accommodate the apartment, signed and recorded affidavits reciting the names and family
relationship among the parties, and a signed family apartment accessory use restriction document.

(1) Certificate of occupancy. Prior to occupancy of the family apartment, a certificate of
occupancy shall be obtained from the Building Commissioner. No certificate of occupancy
shall be issued until the Building Commissioner has made a final inspection of the apartment
unit and the single-family dwelling for regulatory compliance and a copy of the family
apartment accessory use restriction document recorded at the Barnstable Registry of Deeds
is submitted to the Building Division.

(2) Annual affidavit. Annually thereafter, a family apartment affidavit, reciting the names and
family relationship among the parties and attesting that there shall be no rental of the
principal dwelling or family apartment unit to any non-family members, shall be signed and
submitted to the Building Division.

(3) At no time shall the single-family dwelling or the family apartment be sublet or subleased
by either the owner or family member(s). The single-family dwelling and family apartment
shall only be occupied by those persons listed on the recorded affidavit, which affidavit shall
be amended when a change in the family member occupying either unit occurs.

(4) When the family apartment is vacated, or upon noncompliance with any condition or
representation made, including but not limited to occupancy or ownership, the use as an
apartment shall be terminated. All necessary permit(s) must be obtained to remove either
the cooking or bathing facilities (tub or shower) from the family apartment, and the water and
gas service of the utilities removed, capped and placed behind a finished wall surface; or a
building permit must be obtained to incorporate the floor plan of the apartment unit back into
the principal structure.

Proposed Special Permit Findings
For all Special Permits, the Board is required to make general findings pursuant to § 240-125(C).
The Board should review the evidence presented by the Applicant, staff, and members of the public
and, after weighing such evidence, is encouraged to articulate if and how the evidence contributes
to each of the required findings.

1. The application falls within a category specifically excepted in the ordinance for a
grant of a special permit. Section 240-47.1. B. allows a Special Permit for a Family
Apartment in a detached structure.

2. Site Plan Review is not required for single-family residential dwellings.
3. After an evaluation of all the evidence presented, the proposal fulfills the spirit and

intent of the Zoning Ordinance and would not represent a substantial detriment to the
public good or the neighborhood affected.
The Board is also asked to find that:

4. The proposed family apartment would not be substantially more detrimental to the
neighborhood than the existing dwelling.

5. The single-family nature of the property and of the accessory nature of the detached
structure are preserved.
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Suggested Conditions
Should the Board find to grant Special Permit No. 2020-026, it may wish to consider the following
conditions:
1. Special Permit No. 2020-026 is granted to Julie Grady to establish a family apartment in the

existing accessory 1,644 gross area dwelling located at 521 Main Street, West Barnstable, MA.
2. The site development shall be in substantial conformance with the existing conditions as shown

on the plot plan drawn and stamped by Yankee Survey Consultants dated May 26, 2000 and
sketches provided by the Applicant.

3. The proposed development shall represent full build-out of the lot. Further development of the
lot or construction of additional accessory structures in addition to the family apartment and
garage is prohibited without prior approval from the Board.

4. The Applicant must comply with the restrictions in Section 240-47.1 Family Apartments C.
Conditions and Procedural Requirements 1-4 of the Ordinance as follows:

a. Certificate of occupancy. Prior to occupancy of the family apartment, a certificate of
occupancy shall be obtained from the Building Commissioner. No certificate of
occupancy shall be issued until the Building Commissioner has made a final inspection
of the apartment unit and the single-family dwelling for regulatory compliance and a
copy of the family apartment accessory use restriction document recorded at the
Barnstable Registry of Deeds is submitted to the Building Division.

b. Annual affidavit. Annually thereafter, a family apartment affidavit, reciting the names
and family relationship among the parties and attesting that there shall be no rental of
the principal dwelling or family apartment unit to any non-family members, shall be
signed and submitted to the Building Division.

c. At no time shall the single-family dwelling or the family apartment be sublet or
subleased by either the owner or family member(s). The single-family dwelling and
family apartment shall only be occupied by those persons listed on the recorded
affidavit, which affidavit shall be amended when a change in the family member
occupying either unit occurs.

d. When the family apartment is vacated, or upon noncompliance with any condition or
representation made, including but not limited to occupancy or ownership, the use as an
apartment shall be terminated. All necessary permit(s) must be obtained to remove
either the cooking or bathing facilities (tub or shower) from the family apartment, and
the water and gas service of the utilities removed, capped and placed behind a finished
wall surface; or a building permit must be obtained to incorporate the floor plan of the
apartment unit back into the principal structure.

5. All mechanical equipment associated with the dwelling (air conditioners, electric generators,
etc.) shall be screened from neighboring homes and the public right-of-way.

6. The decision shall be recorded at the Barnstable County Registry of Deeds and copies of the
recorded decision shall be submitted to the Zoning Board of Appeals Office and the Building
Division prior to the issuance of a building permit.  The rights authorized by this special permit
must be exercised within two years, unless extended.

Copies: Applicant

Attachments: Application
Site Plan
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Sketch Building plans
Assessor’s Record & Aerial Photo
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Variance No. 2020-027 – Dumais
Section 240-14 RF District, Minimum Lot Area and Lot Shape Factor

and
Section 240-36 RPOD

To allow the Petitioner to convey Lot 6A to abutter

Date: August 13, 2020
To: Zoning Board of Appeals
From: Anna Brigham, Principal Planner

Petitioner Virginia M. Dumais and Bruce E. Dumais, Trustees of the Dumais
1999 Irrevocable Trust

Property Address: 42 Jenkins Lane, West Barnstable, MA
Assessor's Map/Parcel: 128/004-007
Zoning: Residence F (RF) and RPOD

Filed: August 6, 2020 Hearing: August 26, 2020 Decision Due: October 25, 2020
Copy of Public Notice
Virginia K. Dumais and Bruce E. Dumais, Trustee of the Dumais 1999 Irrevocable Trust have
petitioned for a Variance to Section 240-14.E – RF Residential Bulk Regulations, Minimum Lot
Area, Minimum Frontage requirements and Lot Shape Factor. The Petitioners are proposing to
convey a small portion (Lot 6A) of land located at 42 Jenkins Lane, West Barnstable to 56 Jenkins
Lane, West Barnstable in order to correct encroachments at 56 Jenkins Lane, West Barnstable.
The subject properties are 42 Jenkins Lane and 56 Jenkins Lane, West Barnstable, MA as shown
on Assessor’s Map 128 as Parcels 004-007 and 004-008. They are located in the Residence F
Zoning District and the Resource Protection Overlay District (RPOD).

Background
The subject property, 42 Jenkins Lane, is a 1.1 acre lot containing a single family dwelling with
1,283 square feet of living area (2,944 gross floor area), 3-bedrooms constructed in 1990.
56 Jenkins Lane is a 1.13 acre lot, containing a single family dwelling of 3,750 square feet of living
area (9,996 gross floor area), 2-bedrooms, constructed in 2005. Both lots have frontage on
Jenkins Lane and abut each other.

Proposal & Relief Requested
Virginia K. Dumais and Bruce E. Dumais, Trustee of the Dumais 1999 Irrevocable Trust have
petitioned for a Variance to Section 240-14.E – RF Residential Bulk Regulations, Minimum Lot
Area, Minimum Frontage requirements and Lot Shape Factor. Both lots are located in the
Residence F Zoning District and the Resource Protection Overlay District (RPOD).
The Dumais’s have carved out Lot 6A (0.10 acres) to convey to the abutters at 56 Jenkins Lane to
correct the existing encroachments including patio, shed, and driveway.  The conveyance would
result in the reduction of Lot 5A to 1 acre as well as noncompliance with the required lot shape
factor therefore a variance is required.
The owners of 56 Jenkins Lane would own Lot 6 and Lot 6A and they would remain separate lots.
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2

Variance Findings
The statutory requirement of MGL Chapter 40A, Section 10 for granting a variance is a three-
prong test.  The Board is required to find that each of the following three requirements has been
met in order to consider granting the variance:

 owing to circumstances related to soil conditions, shape, or topography of such land or
structures and especially affecting such land or structures but not affecting generally the
zoning district in which it is located;

 a literal enforcement of the provisions of the zoning ordinance would involve substantial
hardship, financial or otherwise to the petitioner; and

 desirable relief may be granted without substantial detriment to the public good and without
nullifying or substantially derogating from the intent or purpose of the zoning ordinance.

An application for a variance that has met all three requirements “does not confer … any legal
right to a variance.”  The Board still has the discretionary power to grant or not to grant the
variance.

Suggested Variance Conditions
Should the Board find to grant Variance No. 2020-027 to allow Lot 6A (42 Jenkins Lane) to be
conveyed to the owners of Lot 6 (56 Jenkins Lane) West Barnstable, it may wish to consider the
following conditions:

1. Variance No. 2020-027 is granted to Virginia K. Dumais and Bruce E. Dumais, Trustee of
the Dumais 1999 Irrevocable Trust to allow Lot 6A (42 Jenkins Lane) to be conveyed to the
owners of Lot 6 (56 Jenkins Lane) West Barnstable,, MA.

2. The site development shall be constructed in substantial conformance with the site plan
entitled “Plan of Land in West Barnstable, MA” prepared for Christine Taylor, Angelo
DiCenso, & Virginia & Bruce Dumais dated June 25, 2020, revised August 4, 2020 by
Demarest Land Surveying.

3. The proposed development shall represent full build-out of the lot.  Further development of
the lot or construction of additional accessory structures is prohibited without prior approval
from the Board.

4. All mechanical equipment associated with the dwelling (air conditioners, electric
generators, etc.) shall be screened from neighboring homes and the public right-of-way.

5. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of
the recorded decision shall be submitted to the Zoning Board of Appeals Office and the
Building Division prior to issuance of a building permit.  The rights authorized by this
Variance must be exercised within one year, unless extended.

Copies: Petitioner (c/o Attorney Schulz)

Attachments: Application
Aerial Photo
Building and Site Plans
Assessor’s Record
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ARCHITECTS
BROWN LINDQUIST FENUCCIO & RABER ARCHITECTS, INC.

203 WILLOW STREET SUITE A 

YARMOUTHPORT, MA. 02675
TEL.  (508) 362-8382 

WWW.CAPEARCHITECTS.COM
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PROPOSED NEW ENTRY & NARTHEX ADDITION

62 MAIN STREET
COTUIT, MA

07.16.2020
ISSUED FOR SITE PLAN REVIEW AND ZONING BOARD OF APPEALS

ST. MICHAEL'S ORTHODOX CHURCH

SCHEDULE OF DRAWINGS

COVER SHEETS

A0.0 COVER SHEET

CIVIL

C1.0 EXISTING CONDITIONS PLAN

C2.0 SITE PLAN FOR PROPOSED ENTRY AND NARTHEX ADDITION

C3.0 LEGEND AND GENERAL NOTES

C4.0 DETAILS PLAN

ARCHITECTURAL

A1.0 PROPOSED DRAWINGS

A1.1 PROPOSED LOWER LEVEL FLOOR PLAN

A1.2 PROPOSED MAIN LEVEL FLOOR PLAN

A2.1 PROPOSED WEST ELEVATION

A2.2 PROPOSED NORTH & SOUTH ELEVATIONS

A3.1 PROPOSED BUILDING SECTION & INTERIOR ELEVATIONS

A3.2 INTERIOR 3D VIEWS

EX1.0 AS-BUILT DRAWINGS

EX1.1 ENLARGED EXISTING FLOOR PLANS

EX2.0 ENLARGED EXISTING WEST & NORTH ELEVATIONS

EX3.0 EXISTING BUILDING SECTIONS
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Modification Permit No. 2020-028 – Saint Michael the Archangel Orthodox Church
Section 240-8 (3) (b) – Exempt Uses

To allow the expansion of the vestibule resulting in the reduction of the pre-existing,
nonconforming front yard setback

Date: August 13, 2020
To: Zoning Board of Appeals
From: Anna Brigham, Principal Planner

Applicant: Saint Michael the Archangel Orthodox Church
Property Address: 62 Main Street, Cotuit, MA
Assessor's Map/Parcel: 023/006
Zoning: Residence F (RF)
Filed: July 30, 2020 Hearing: August 26, 2020 Decision Due: November 24, 2020

Copy of Public Notice
St. Michael the Archangel Orthodox Church, Inc., has applied for a Modification Permit in
accordance with Section 240-8(3)(b)-Exempt Uses.  The Applicant is proposing to reduce the pre-
existing, nonconforming front yard setback from 19.3 feet to 16.5 feet in order to renovate and
expand the existing vestibule and covered stairwell.  The subject property is located at 62 Main
Street, Cotuit, MA as shown on Assessor’s Map 023 as Parcel 006.  It is located in the Residence F
(RF) Zoning District.

Background
The subject property is a 1.49 acre lot with frontage on Main Street, south of Route 28, Cotuit.
The subject lot is improved with a church, 28 parking spaces, and consisting of 2,736 square feet of
living area (5,466 gross floor area) constructed in 1900. The lot is served by public water, gas, and
septic.
Under a previous owner, Special Permit No’s 1999-041 and 1999-042 to allow the building to be
converted to 8 offices were denied.  No. 1999-041 was appealed to Superior Court.  While the case
was being decided in Court, the Applicant proceeded with exterior work and trailers on the property
were used as storage.  The Building Commissioner issued a Cease & Desist Order which the
Applicant appealed.  The Board later upheld the decision of the Building Commissioner in Appeals
No. 2000-10.

Other Approvals
The Applicant filed a Notice of Intent (NOI) with the Barnstable Historic Commission (BHC).  The
BHC Chair approved the project on June 23, 2020 with no requirement for a hearing.

Proposal & Relief Requested
St. Michael the Archangel Orthodox Church, Inc., has applied for a Modification Permit in
accordance with Section 240-8(3)(b)-Exempt Uses.  The Applicant is proposing to reduce the pre-
existing, nonconforming front yard setback from 19.3 feet to 16.5 feet in order to renovate and
expand the existing vestibule and covered stairwell.  The subject property is located at 62 Main
Street, Cotuit. The relief is sought pursuant to Section 240-8 (3) (b) – Exempt Uses. The existing
structure does not meet the required front yard setback of 30 feet from Main Street.  The existing
front yard setback is 19.1 feet and the proposed front yard setback will be 16.5 feet.
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2

Under Section 240-8 (3) (b) the Zoning Board of Appeals may allow an exempt use to modify bulk
regulations as follows:

§ 240-8 Exempt uses.
A. The following uses and structures are permitted in all zoning districts:
(1) Municipal and water supply uses.
(2) Municipal recreation use, including recreational activities conducted on Town-owned land under
the terms of a lease approved by Town Council. In the case of such a lease, any improvements or
changes to such Town-owned land shall be subject to the review of a committee of five residents
appointed by the Town Manager or Town Council, at least two of whom shall be from the precinct in
which the land is located.
(3) The use of land or structures exempt from the use provisions of this chapter pursuant to MGL
Ch. 40A, § 3, and any other statute.

(a) Where such exempt uses are subject to reasonable regulation of bulk, density and
parking regulations by MGL Ch. 40A, § 3, reasonable regulation shall be deemed to be: the
bulk regulations of the zoning district, except that church steeples may be permitted up to 75
feet in height; Article VI, Off-Street Parking Regulations; and Article IX, Site Plan Review.
(b) Where the proposed use does not comply with Subsection A(3)(a) above, the Zoning
Board of Appeals shall by a modification permit, modify the bulk regulations of the zoning
district and/or the parking requirements of Article VI, Off-Street Parking Regulations, where
such regulation would substantially diminish or detract from the usefulness of a proposed
development, or impair the character of the development so as to affect its intended use,
provided that the modification of the bulk regulations and/or parking requirements will not
create a public safety hazard along the adjacent roadways and will not create a nuisance to
other, surrounding properties such that it will impair the use of these properties.
(c) A modification permit shall be subject to the same procedural requirements as a special
permit, except that approval of the modification permit shall require a majority of the
members of the Board.

Proposed Modification Permit Findings
For all Modification Permits, the Board is required to make general findings pursuant to § 240-
125(C).  The Board should review the evidence presented by the Applicant, staff, and members of
the public and, after weighing such evidence, is encouraged to articulate if and how the evidence
contributes to each of the required findings.

1. The application falls within a category specifically excepted in the ordinance for a
grant of a Modification Permit. Section 240-8 93) (b) allows for alterations for Exempt
Uses.

2. Site Plan Review Committee found the project approvable (see letter dated July 29,
2020).

3. After an evaluation of all the evidence presented, the proposal fulfills the spirit and
intent of the Zoning Ordinance and would not represent a substantial detriment to the
public good or the neighborhood affected.

4. Pursuant to Section 240-92 (B), the proposed alteration or expansion will not be
substantially more detrimental to the neighborhood than the existing building or
structure.

Suggested Conditions
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Should the Board find to grant the Modification Permit No. 2020-028, it may wish to consider the
following conditions:

1. Modification Permit No. 2020-028 is granted to Saint Michael the Archangel Orthodox
Church to renovate and expand the existing vestibule and covered stairwell thereby reducing
the front setback from 19.1 feet to 16.5 feet at 62 Main Street, Cotuit.

2. The site development shall be constructed in substantial conformance with the plan entitled
“Proposed Entry and Narthex Addition” sheets C1.0 - C4.0 prepared by Baxter Nye
Engineering & Surveying dated July 16, 2020 and architectural plans entitled “Proposed New
Entry & Narthex Addition St. Michael’s Orthodox Church” prepared by Brown Lindquist
Fenuccio & Raber Architects, Inc., Sheets A1.0 – A1.2, dated July 16, 2020.

3. The proposed redevelopment shall represent full build-out of the lot.  Further alteration or
expansion of the structure or construction of additional accessory structures is prohibited
without prior approval from the Board.

4. All mechanical equipment associated with the dwellings (air conditioners, electric generators,
etc.) shall be screened from neighboring homes and the public right-of-way.

5. All Site Plan Review conditions set forth in letter dated July 29, 2020 are hereby
incorporated in this Decision.

6. The decision shall be recorded at the Barnstable County Registry of Deeds and copies of
the recorded decision shall be submitted to the Zoning Board of Appeals Office and the
Building Division prior to issuance building permit.  The rights authorized by this modification
permit must be exercised within two years, unless extended.

Copies: Applicant (Attorney David Lawler)

Attachments: Application
Site Plan
Building plans
Assessor’s Record & Aerial Photo
SPR letter dated July 29, 2020
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